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Opinion No, M-393

Re: Whether the employment and
designation of adult proba-
tlon officers 1s subject
to express approval of the
commissioners court, and

Dear Mr, Ramsay: related question.

You have requested the opinion of this office on the
followlng two questions:

"1, Is the employment and designation
of adult probation officers subject
to the express approval of the com-
missloners court?

"2, If the anawer to queation number one 1a
tyes' 18 the advice and consent of the
commissioners court of each county in a
multi-county district mandatory?"

The anawers to your questions involve an interpre-
tation of Article 42,12, Section 10, Code of Criminal
Procedure, which provides, in part, that

", ...the district judge or district judges having
original jurisdiction of criminal actions in
the county or countles, 1f applicable, are
authorized, with the advice and consent of the
commissioners court as hereinalter provided,
to employ and designate the titles and I'ix
the salaries of probation officers, and such
adminlstrative, supervisory, stenographlc,
clerical, and other personnel as may be
necegsary to conduct presentence investigations,
supervise and rehabilitate probationers, and
enforce the terms and conditions of probation."
(Emphasis added,)
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The language of Article 42,12, Sectlon 10, pro-

gidea expressly that the dilstrict judge must seek the
advice and consent of the commissioners court as herein-

after provided." ({Emphasis added.) However, the underlined
Janguage is ambiguous and misleading, since no subsequent
provision 1s set out in the statute for the advice and
consent of the commissioners court. Thus, the statute
i1s subJect to two interpretations: (1) the judge must
cbtain the advice and consent set forth in the statute; or
(2) the Jjudge 1s not required to obtaln consent, there
being no provision thereinafter provided to cover the
manner or conditlons of a consent requlrement; hence the
ambiguous language must be deemed superfluous and yield
to the clear leglslative intent expressed in the statute
when considered as a whole,

Where the language of a statute 1s ambigucus, con-
struction becomes necessary. Koy v. Schneider, 221 S.W,
880 (Tex.Sup. 1920). "The fundamental rule controlling the
construction of a statute is to sscertalin the intention of
the Legislature expressed therein, That intentlon should
be ascertained from the entire act, and not from isolated
portions thereof." City of Mason v, West Texag Utilities
Co., 237 S.W.2d 273, ex,Sup. . us, in order to
- determine the correct interpretation of Section 10, the
entire gtatute mugt be considered and dlscussed in 1light
of the aims and purposes of the Legislature wlth respect
to the probation system 1n Texas.

The purpose of the statute 1s stated in Section 1 of
Article 42.12:

"It 18 the purpose of this Artlcle to place
wholly within the State courts of appropriate
urigdictlion the respons ty for determin-
ing when the Imposition of sentence in

certain cases shall be suspended, the con-
ditions of probation, and the supervision

of probatloners, in consonance with the

powers assignhed to the judicial branch of

this government by the Constitution of Texas....
It 1s the final purpose of this Article to
Temove I rom exIs%in stasutes the Jlimitations,
other than questions of constitutionallty,

that have acted as barriers to effective systems
of probatlons and paroles in the publlc interest."

(Emphasais added.!/
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Section 10 of Article 42,12 further imposes the duty upon
the dlstrict Jjudge to employ probation officers, designate
their titles and fix their salaries,

To effectuate the expressged purpose of the statute,
the Legislature imposed certain powers and duties on the
Judges of courts having original Jurlsdlction of criminal
actions, The judge of the court which has Jjurlisdiction
of the case may suspend the imposition of the sentence and
may place the defendant on probation and/or impose a
fine commenaurate with the offense commltted "when it shall
appear to the satisfaction of the court that the ends of
Justice and the best 1lnterests of the public as well as
the defendant will be subserved thereby...." (Section 3).
The Jjudge must determine the terms and ¢onditions of the pro-
bation %Section 6). The court, further, must supervise any
person placed on probation (Section 3), and it 1s implicit
in the statute that probatloners be closely supervised
since the court 1s empowered to alter or modify the terms
of probation at any time during the period of probation
(Section 6), reduce or terminate probation when the
defendant has satisfactorlily completed one~-third of the
original probationary period or two yearg of probatlon,
whichever 1s less (Section 7), and issue a warrant for the
arrest of the defendant should any of the terms of
probation be violated (Section 8), Moreover, only the
court 1n which the defendant was trled may exercise the
powers enumerated above unless the court has transferred
Jurisdlction to another court with the consent of such
court {Sectlon 5), Thus, the Judge has the full responsi-
bility of seelng that the terms and conditions of pro-
batlion are enforced,

Under certaln conditions, the Jury may recommend
probation in the verdict, Where such recommendation 1s
made, the court must grant probation (Section 3a) and
supervise the defendant during the subsequent period of
probation (Section 3). Thls provision is inconsistent
and repugnant to that provision in Section 10 which
ambiguously provides that the commissioners court's
consent to employ probation officers is also requlred,

Clearly, the intent of the Legislature as expressed

in the body of the statute is primarily the same as the
purpose stated in the first part of Sectlon 1, Article 42,12:
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to place the responsibllity of suspending the imposition
of sentences, determining conditions of probation, and
supervising probations In consonance with the powers
assigned to the Judicial branch by the Constitution of
Texas.

It would be i1mpossible, indeed, for the court to
discharge 1ts dutles and reasponsibilities under the
statute without the asgistance of probatlon officers or
even wilthout a sufficient number of probatlion officers,
At the direction of the court, these officers conduct
presentence investigations and submit written reports
which include "the circumstances of the offense, criminal
record, social history and present condlitlon of the
defendant” as well as a report of physical and mental
examlnations of the defendant, whenever such examinations
are practicable (Section 4), 1In addition, they supervise
the probationers, attempt to rehabllitate them, and enforce
the terms and conditlons of the probation (Section 10).

That the court was neceasarily intended to have
probation officers whenever required and decreed 1s
abundantly clear, for the Judge can perform nelther his
mandatory nor his permissive responsibllities without them,
That the Leglglature intended that the court should have a
sufficient number of probatlon personnel to carry out 1ts
statutory dutles 1s also explicit under Section 10, which
specifically expresses the intent that (1) the caseload of
each probation officer should not substantially exceed
seventy-five probationers; (2) a person who handles
Juvenile probation may not be required to serve as pro-
bation officer for adults, and vice-versa; and (3) in
districts where more than one probation officer 1s required,
the chief adult probation offlcer, with the approval of
the court alone, "shall appoint a sufficient number of
asglstants and other employees to carry on the professlonal,
clerical, and other work of the court.,"

The Legislative intent and purpose 1s plain. The
only queation remaining involves which of the two possible
interpretations listed above gilves effect to that Intent
and purpose,

Under the first alternative, the Judge or Judges
may appoint a probation officer only with the advice and
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consent of the commissioners court. However, "probation
officers must be employed as district officers.” Attorney
General Opinion No, M-336 (1969)., 'Thelr juriadiction is
co-eXtengive wlth the court or courts under whose ausplces
they are appointed; and;, although the judge or Judges may
assign a probation officer to work in a specific county
or counties within the court's Jurlisdiction, all expenses,
including salary, must be pald by the various countles
comprisgling the district in proportion to the populatlon

of such counties. It logically follows that, under this
interpretation, whenever a court appolnts an adult proba-
tion officer, the approval and consent of the commissioners
court of each and every county within the district must

be obtained.l Since a judicial district 1s sometimes
comprised of as many as six counties (and a majority of
the districts are comprised of more than one county,) the
commigssioners court of only one county, by merely dis-
approving an appointment or appointments of probation
officers, could effectively prevent hecessary probation
services in all of the counties lnvolved, A conflict
resulting in widespread confuslon would result, leaving
the district court in a "standoff" with the commissioners
court and depriving the individusl of his legal right to
supervised probation when Judicially decreed, No less
important is the right of the public to supervised pro-
bation of the criminal.

1 Another alternative based on this reasoning is
possible., Since a probation officer must be appolnted as
a district officer and the clause in question refers to
the county commisgioners court in the singular, the advice
and consent provision applies only to single-county
districts. This argument ls rejeéted, however, because
the language immediately preceeding this clause refers

to "judge or judges in the county or counties,” indlcat-
1ng that single-county and multi-county distrlcts are
intended to be treated in a llke manner,
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Such consequence 1s contrary to both the expressed
and implled intent of the lLegislature in promulgating
this statute, It would be ironic, indeed, 1f the statute
which was supposed "to remove from exisgting statutes
the limitations,.,... that have acted as barriers to
effective gystems of probations and paroles...."

(Section 1) had instead erected more formidable obstacles!

In construlng ambiguous language, the consequences
of any particular construction are properly taken into
conglderation. Thus, the court will adopt the congtruection
"that avoids mischievous consequences and upholds con-
stitutional and legal rights" and will "avoid a con-
struction that will render an act or provision arbitrary,
or discriminatory, futile, or purposeless, oppressive,
or unreasonable," It will not adopt a construction that
would "make 1t impossible or impracticable of enforcement,
30 as to enable a person to defeat or nullify it at will,
Moreover, the court will avoid a construction that wlll
result in conflict, confusion,..." 53 Tex,Jur.2d 240-243,
Statutes, Sec, 164,

For all of the above reasons, the second alternative
construction 1s to be preferred over the first alternative
above dlscussed, Under the second alternative, the
advice and consent of the commissioners court 1s not re-
quired, The dilstrict Judge or Judges having origlinal
Jurisdiction 1n the county or counties may employ pro-
bation peraonnel necessary to carry out the duties
required by statute, limited only by the spec iflcations
in Section 10 as to qualificatlons, caseloads, ete, The
effect of this construction 1s in accordance with the
legislative purpose and intent providing for an effectlve
system of probation by enabling the judge to appoilnt
probation officers whenever, in hls discretion, he
determines that they are needed to carry out the work of
the court,

Often "....1n construing a statute 1t frequently
happens that a word or phrase must be added to, or eliminated
from, a particular part or section in order to carry out
the manifest intent, as dlsclosed by the entire enactment,
Under these circumstances,.....repugnant, superfluous, or
useless words and expressions may be disregarded." 53 Tex,
Jur,2d 201, 202, Statutes, Sec, 138. Therefore, the words
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"with the advice and consent of the commissioners court"
must be deemed superfluous and disregarded; to do other-
wise would be to thwart the leglalative intent expressed
in the statute as a whole,

The conclusion reached herein is 1in accorad witg
decislons reached in numerous foreign jurisdictions,
These decisions have generally been based on the
principle that the court has inherent and constitutional
power to employ necessary personnel wlth which to perform
the duties required of them, to fix a reasonable

salary for such personnel, and to requlre appropriation
of funds for such payment,

2 See, for example, KnoxX County Council v, McCormick,
217 Ind. h93, 29 N.E.24d E6B'TT§EUIXNSEIE‘EBEEE““UEEEEEI'
v. State, 23& Ind. 172, 125 N.E.2d ate V.

Johnson, 224 Ind, 540, 69 N.E,2d 549 (1946), Duﬁﬁ'v. State,

o0 Ind, 390, 184 N.E, 535 (1933); In Re olntment of
the Clerk of the Court of Appeals, 297 3. W.gg 760 {Ky. 1957);
Smith v, Miller, 38 olo, 1963)° Schneider v,
Cunningham, 39 Mont, 165, 101 P, 962 (1909); Bass v
ounty of Saline, 171 Neb. 538, 106 N.W.2d 865 (196
State v, Prelffer, 163 Ohio St. 149, 126 N.E.2d 57 (1955),
Yo Be Janlfor of Supreme Court, 35 Wisc. 410 (1874 );

LJur, -0ET, Courts B 79; 21 C.J.S. 28,
Courts 8 14,

3 There are no cases in Texas which digcuss precilsely
this point. However, in Wichita County v. Griffin,

284 s.W.2d 253 (Tex.Civ.App. 1955, error ref, n.r.e,) the
court was allowed to set the salary of his court reporter
even though such action was contested by the commissioners
court on the grounds that this matter reslded within its
discretion., In Hidalgo County Water Improvement District

No, Two v, Cameron County Water Contrel and Improvement
Dist. No, Five, 250 S.W. %a G041 (Tex.Civ.ADp. 185§, no

writ), the Judge was upheld in hils appolintment of a water
master, although the powers given to the water master
were more extensive than those glven to the master 1n
chancery (Rule 171, T,R.C.P.) and there was no other
statute authorizing such appointment,

- 1951 -



Hon, Charles R. Ramsay, page 8 (M-393)

In view of the foregoing, the answer to your
first question must be in the negative, Since the
problem posed in your second question is based on an
affirmative answer to the first quesation, no answer
to it 1s required,

SUMMARY

It belng the intent of Article 42,12,
Code of Criminal Procedure, to c¢reate
district-wlde probation services, the
employment and designation of adult
probation officers is not subject to

the approval of the county commissioners
court,
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